United States Dp_i:artmgnt of'tB.e Interior

 OPFICE OF THE SOLICITOR -,
m.zg‘mﬁ." | , "
Megrandur L
' T Ads B, Desy, ,A.nllthnt Segretary - In jan Affairs "
Fré;ti: mmn T. Anﬂemm So léi A “"\"\-"/
' - Divisjon of Indian Affain | .

- Subjest: ~ Application to Take Land inte Trust lin Layi;ton. Oklahoma for
' + the Fort Sl Apache Tribs of Oklahoma ' .

The Fort Sill Apache Tribe of Oklahoma has refuested thit the Assistant Secretary--Indian

Affaira approve its application to take larid into trust snd reverpe the declsion by the Anadarko

Arcy Director declining to take land lito ‘trust for the Fort SHI Apache Tribe on the formet
reservation of the Kiows, Comanche and Apache Tribes of Oklshoma ("KCA"Y), -

TheFot Sill Apache Tribe, a scparate fedetally-recogalzed Tribe from the Apache Tribe of
Oklahoma, entered into an agreement with Robart Rowell, an enrolled Kiows Indlan, to opersio
a bingo enterprise near Lawion, Okishoma on Rowell’s trugs aliotment. The'trost allotment is

located within the former KCA rescrvation and was originally’ siiotted to a member of the

-Comanche Tribe. This agreement was In response 10'the September 17, 1992, lelter from'the
Area Direstor to Robert Rowell advising him thst operation of an unlicensed gaming facility
Violates the Indlan Gaming Regulatory Act, 25 U.S,C, §§ 2701-31 (1988). The Fort Sill Apsche
Tribs subsequently. sought BIA spproval to lease the trust land from Mr. Rowell. No formal
action was taken by the BIA. Relying on the.representation of the Supcrintendent that tribal
* owncrship of the land would atiow the.Fort SIil Apache Tribe to conduct gaming, the Fort Sl

Apache Tribs ceared its bingo opeiation and Inltiawd the process of acquiring the land in trust )

in order to yeaume operations. The Fort SIll Apache Tribe requested thar the Bureau of Indlan

Affairs approve the sale of the trust Jand to-lt, In 1993, the’ Superintendent of the Anadarko -

- Office rafused to teke the land in trust for the Fort Sill Apache Tribs, finding that the Tribs
failed to obrain the consent 6f all three of the KCA Tribes as mandaled by 25 C.F.R. § 151.8.
The Area Director sffirmed the declsion of the Superintendent that 25 C.F.R. § 151..8 required
the consent of the Tribes with jurisdiction over the land, Bacause not all the KCA Tribes:
consented to the trust scquisition, the ‘Ares Director found that the Fort Shil Apashe Tribe could -

not acquire the land In trust for Class Il gaming (the Klowa and Apache Tribes consented but
+ the Comanche Tribe refused to conseat),! . - ) : N .

-

" . ' 'We note that in 1581 the Asslstant Secretary -Indian Affaiu, waived ﬁe regulations st
25 C.F.R. § 120a.8 teg\ﬂring tribal consent, for nonmember Individual Indian scqulsitions
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! The Fort Sl Apacha Tribe. submitted. 8 second r:qv,rent )n Yo which W
" "Supetintzndent of ths Ansdirko.Office In June, 1995, and the danlal was 3

Director, based orf the same rationale ga the 1503 denial, i.2., the Port-Sil} Apache Tribe did . -

* 1ot recelve the consent of the Comanche Tribe to-taks the land '\nto tnist, T | Fort Sill Apache

Tribe requested that the Area Office forward thele request o take jand- ‘Imta’tiss to the Ceiitrsl

‘Office of the Bureau of Indish Affairs In Washington, D, C. "The Office of |the Sccretary has

requested that cur office review the legal, bppllimfom and fcsslbmty of: nk!ng :hu !and«imo st

tbrtheFonsnlApncheTrlbe. : R

o "‘I"‘

. The members of !he Fort Silt Amm 'mu:. ‘whio demndzd from thb Chi; ahua and W-rm i

Springs bands of Apache ‘Indlanis, Were“given nilotments in 1912 and 1 i3 on the KCA

* “reservation. Theso, indIvidualy’' weré moved-from tieir hdms In Arizony Io Virious Pr!soner»of— .
war camps, the Tast being the Fort Silt Mil!my Reserystion in Okishoma, which was carved ot
of thy KCA reservation,’ The members of the-Fort Sill Apnhe Trlbe hav thus lived within

the fomm KCA mervntlon for.i mmx yem‘

' ‘5

W note thauhc Pon Sil! Apacho Tribe Ii umll wlxh fow. mourcca uuuv
"Theit history us prisoners of war scttled in Okishoma Is compelling. - Thaif .
economic develo are srhall to norsxlsient since they have o cunient.prjééts knd no furiure

prospects cther than the proposed gaming opetition. The-abiiity of the Tribio to'provide néeded

services to Its members, 15 linjted by.the savere economic circumsiances of the Tribe. The

history of tha Fort Silt Apacha Trlbe ayid s daapeme economic llmggpy P sems L3 pmunive
case for !ntervennon by the Cenml Dfﬂqa. T RS

The Snpreme« Cotm has hcld ﬂm Indian tribes sre pmessed of noveri!gnly oJ "their membets
‘and thelr territory.” Momana v. Unied Siatés, 450 \U.8; 544 (1981). . Thél:F i§ » presumption

in favor of tribal jurisdiction aver al} ‘land’ \imhin reservations and over|dependent Indlan

. cen, denled, sub ‘nom., Oklahoma Tax’ Con.. v, Muscogee {Creek) ‘Netion, 487 U,S. 1218

‘communbles.’ -See Indlan Coupiry,. U,S. AL, Inv. vi- Oklahoma:, 829 F.2d. 951()0&1 Cir. i987),
(1988); see also De Coteau v. Districi County Court:for Tenth: Judiclal Dipy., 420 U.8. 425

(1975). CaI(famfa b Cabazon Band anmlon lndlam. 480 U s 202 (19 1). Ala.vkn ex nl ,

'-because it would "place ln:'llvlduafs lnycnr Weiai dihdvmtago wlwn me nif una 16 havs their
_ lands accepted-in.a trust stats.” Thi Assisbnt Sccrotary found that It was'|n the best Tiwetest

of the Indisn people to waive'the regulstions st 25 C, F.R. j 1203 8 Insofat A" It rélatEd to

individual Indisn viust chumnons» bowever, the walver was llmued aml ald idt extsiid td lrlbni
. a:quksluom. .

"2 'In 1897 the KCA Tribes mlimullhed 26, 987 acrcs of theif nhcrv tlon to thn bnlxcd
States to be wsed for mititary purposes and “for ths permanknt location of :h} Apacho prisoners
of war." See Executlve Order Sigm! by Pmldam Grover Cleve!snd. Feb uai-y 26,'1897.
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“ Yukon Flats School Dis, v: Native Village of Venetle, 856 F.2d 1384, 1390 (Sth Cir." 1988).

See generolly . Cohen, Handbook of Federal Indisn Law st'225-59 (1982 cd.). Ths Fon S .
Apache-Tribal members were placed within the boundaries of the former KCA reservation by
the federal governmient and the Tribe exescises jurisdiction over its membiers and itd tribal
facllities. . N T N

et A . “ Lo L .:_ WA e .--.:.'-.'i W
-+ The :Department of Intetior hay lssued regulatibne gavérning trust acquisitons within. x.

.Bart 1S1.2(N.- The regulations further. providé that: - o
. " . [s)n Individual Iidiar or tibe may acquire land 'in fruzt statis on n‘ieoenqtion

reservation, ‘Thess regulations defins & resecvation in the State of Okishorria. as, "that.area.of . .
land constituting the former reservation of the (rlbe 23 defined by the Sac-retar.yi." See 23 C.E.R,, .

14

ather than its-own only when' the governing body of ths tribe having jixi‘lsdlctlér‘n" ’
over such reservation.consents in writing to the scquisitlon . . . S

.
'.'

'Se¢ 25 C.P.R, § 151.8, The sitvatlon of the, four tribes in this case s uiicommon and ot .

squarely addressed by-the regulations. This case does not present the situation, mpparently .
coptemplated in the regulstions, where s tribe seoks to scquire trust land on a reservation wholly -
controlled by & differcnt tribe. Whils ths KCA ares fits within the definition -of a téservation -
under Sectlon 151.2(1), in our opinion, 151.8 cannot be easily or automatically applied to trust.
.acquisitions by any of the four tribes oh tho KCA reservation as there is po ‘§iriglp "governing

.-body" of a tribe that has *jurigdiction over,the rbservation.” ‘Each of thy itibes, incliding-the

Fort. Sill Apache Tribe, has jurladiction over some aress of the reservation.” - Any_tmst

+ acquisition by the KCA Tribes or the Fort-Sill Apacite Tribe on the KCA reservation is.not."on.

another tribe’s’ reservation.”  Accordingly, there- is no need for the fopr tribés 1o seek the -

~consent of all the others In opder to acquirs land in trust within the foriner KCA reservation,

As with any tribally-owned trust land, jurlsdiction over land that Is transferréd to any of the four. <
wibes rests with the acquiring Tylbe,* . R e

. Fisslly, Ysnd mpy be acquired for a tribe i truist statuis when the Sccietiry détc_'rminel thit ths "
-acqulsition of the Iand is necessary to facilitats tribal seif-determination, economic dqq'élqpfn‘eg’z,f_._’_m B
t

or Indian-housing. See 25 C.F.R. § 151.3(a)(3), We havé previovsly ndied the espnomie piight
of the Fort Sill Apache Tribs, which-Inhibita its abllity to provids services to: its membets and
. . . . . . . . T " o .
) ‘The Kiows, Cemanche snd Apsche Tribea’ Joimly own some ‘tracté of Jand whhlh the. "
férmer reservation.. These tracts are administered by a land:use planning bogrd. T

.
- e

© + "+ Nothing herein should be construed ay aifecting the Area Diroeior's decision on-appeal, .
to. the Interior Bosrd of Indian Appesisin Horse v, Anadarko-Area Director,.Bj4, No. IBIA'9S- ...
50-A (filed Jan. 9,.1996)(Challenglng the: Area Director’s denlal 1o take Jand| inlo trust). -
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" 1o exercise ltsright of xclf»‘dztemlnmén. The Scereinry’s suthority to take l:a"nd.]h trust for the
* Port SHI Apache Tribe of Oklahoma is clear and 25 C.E.R."§ 151.8 in our opinion does-ndt
_ limit the “Tribs's ability to scquire Fuch fand on the former KCA reservation. The wriitea-.
- approval of the Kiowa Tribe, of which Mr. Rowell 18 a member, was appropristely sought and
© has.been instrumental in the Secrewry's desigon”  © ., ' T e
" The Secretary's duties also include approval of the. "sale of ..". . individualowned trust ot -
restricted Jands.” See 28 C.P.R, § 152.22, The Secretary’s vole In the trarisfer of the Rowell
- alletment In Lawton, Okishoma to the Bort Sill Apache “Tribe is to detormine that Rowell.
‘vecelves fair market value and that the sale is in his best interest. Bxecution of ths Sceretary’s
tryst responsibility to the individual landowngr ate separate and apart from: the Part 151 trust °
_ acquisition of the Fort Sill Apache Tribe.. See Milchell-v.. Unlted Stases, 463 U.S. 206 (1983)..

. APPLICATION OF § 2719 °OF THE IGRA TO THIS TRUST ACQUISITION
The Fort Sill Apache Ttibe-desires'to obiain thls tract of jand in order (o condt gathing. The
_Indisn Gaming Regilatory Act ("IGRA"), 25'0.8.C, §§ 2701-21 (1588), ‘prohibits gaming-pn
" trust land acquired subsequent to October- 17, 1988. An exception vo ths general prohibitlon
- sliows gaming on Indian-lands sequired after October 17, 1988 if.an Indian Tribe “Bad -no
‘teservation on October-'17; 1988 2nd [its] lands are Jocated In Oklatioma wnd .ate within the
»+ -Indian Tribe's former resecystion, as defined by the Secreiary.” 25.U.8,C.15°2715M)(2)(e)(H):
- - This trust sequisition. fits the exception. "The Fort Siil Apachs had nd’ rc'néniilqri-' in Ociober
'. 1988, the Jand Is locsted in Oklshoms, and the Jand Is located within the Tribe’s  former
rezervation, as defincd by the Secretary, Accordingly, the Fort Sl Teibs may conduct Class
11 gaming on the-property. . e . .o .
It is our opinion that the consent of the other tribes pursuant to 25 C,F.R § 151:8 js not required
" for the Fort Sill Apache Tribs to acquire Jand in trust on it own (the. KCA) rezervation’ We -
+ alsb advise that any dacisions you render in this case regarding the sale of .!hi’ frust land and the -
_acquisition of the land In trust for the Fort Sill Apache-Tribe be-final for the Department. = Seé -
25 C.F.R. §§ 2.6(¢), 2.20(c); Ute Mountain Ure Tribe v. Actipg Assistant Secretary for Indian *
Affairs, 11 1BIA 168 (1983). . S e g T
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* Ws note thet under §-151, the Secrerary has broad discrelion-bver! whether 1o scquire
- 1and in trust for a tribe and that tho views of other tribes may be considered, o
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